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GENERAL INFORMATION
A deposition consists of one or more attorneys questioning a witness, under oath, before a stenographer

who records the testimony. Usually a judge is not present. It is one of several devices used in the discovery
phase of litigation.

[>epositions have three purposes. First, they allow one side to find out what its opponents know about
the case. Second, a deposition fixes a hostile witness's story early on, before he can amend his story to fit the
proof his side needs to present. It limits the amount the witness can change his story at trial. Third, it preserves
testimory while memories are fresh and for witnesses who may not be available later to testify at trial.

Depositions are most frequently used at trial to impugn or impeach the credibility of a witness whose trial
testimoriy is inconsistent with his deposition testimony.

It is essential that you adequately prepare for the

deposition, since the transcript of the deposition can be used to show that your memory has "lapsed" or
"improved" between the time of the deposition and the trial.

Your success as a deposition witness depends in large part on your mastery of effective deposition
technique. 1 t is, of course, desirable for a deposition witness to be intelligent, well-informed, articulate, and secure
in the inowledge that his cause is just; but many deposition witnesses have all of these attributes and still give
abysmal depositisn testimony.

When such a fa~lureoccurs, the main reason is that the deposition witness does not realize that the
deposition does not take place on his "home court." The witness may be someone who operates masterfully in his
(the plant, the laboratory, the executive office), but the deposition takes the witness out
accustomed surro~~ndings
of those familiar surroundings and puts him In the witness chair. No matter how much expertise the witness has
in his prof'ession, he will not succeed in the witness chair unless he

knows how to be a good deposition

witness.

There is no mystery to being a good deposition witness. It does not depend on natural ability. It is a
learned skill which depends on the conscientious application of the techniques listed below.

Your function as a depos~tionwitness is, in most instances, purely defensive. You are not going to
convince :he examiner of the merit of your case; his job is trying to obtain information to prove your opponent's
case.

Your sttorney will be at the deposition. In most cases, his objections must be limited to the form of the
examiner's questions or to questions that seek to discover privileged information, such as attorney-client
communi~:ations. Objections to the admissibility or relevance of your testimony will be made at the trial itself.
Therefore, do not be concerned at the limited participation of your counsel in the conduct of the deposition. As a
general rl~le,the less he says at the deposition, the better the deposition is going from your standpoint.

You always have the right to stop the deposition and confer with your lawyer,

INSTRUCTIONS

1.

Qll the truth. This rule comes first because it is the most important. It is more than a moral

maxim c'r a harning about the consequences of perjury. It is a rule of self-preservation. You should assume that
the person who

IS

examining you knows the answer before you give it and has a document to support this. You

may find yourself reluctant to give a completely candid answer to a particular question because it seems to you
that such an answer may damage your case. In that situation, consider the following:

a.
b.
c.

2.

Such answers are rarely as damaging as they first appear. We can and will put
them in their proper context at the proper time.
We expect the opposition to score some points. We do not have to win every
battle to win the war.
Any damage caused by a completely candid answer is almost invariably much
smaller than the damage from a false response.

If you are asked whether you talked to anyone about your testimony, you can respond that you

spoke to your attcrney, if that is true. If you are asked whether anyone told you what to say at the deposition,
respond that your attorney instructed you to tell the truth.
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\I. Analyzinq the Question

3.

Listen to the Question.

Understand the question.

Do not be afraid to say that you do not

understand the question. Do not hesitate to nave the examiner repeat the question.

4.

Do not answer a question you do not understand. It is up to the examiner to frame intelligible,

unambig~ousquest~ons. If he cannot do it, do not help him. Do not explain to the examiner that the question is
incompreiensible because he has misunderstood words of art in your business, trade, or science, or has gone
down a n~eaninglesspath. Do not help the examiner by saying, "Do you mean X or do you mean Y?" If you do,
he will ask yo^^ both of those questions. Simply state that you don't understand the question. It is then up to the
examiner either to re-phrase the question or to ask what you don't understand about the question.

5.

Watch out for complex uuestions. Do not answer a corn-pound question. Require the examiner

to split it up irlto its parts. Complex questions require complex answers which often lead to problems. Beware of
questions with double negatives in them.

6.

Pay particular attention to the introductorv clauses precedinq the quts of the question. Leading

questions an! often preceded by statements which are either half-true or contain facts that you do not know to be
true. Tc:ll the examiner you cannot answer the question because you disagree with or have no knowledge about
its underlying premise. Don't let the exammer force you to adopt these half-truths or unknown facts, on which he
will then base further questions. Carefully consider the examiner's choice of words (e.g., "Do you always. . .?").

7.

Do not let the examiner put words in vour mouth. If you do not agree with his characterization of

your prior testimony as to time, distances, personalities, events, etc., do not answer the question. Simply state
that you do not agree with the characterization he has made of such testimony, e.g., "I did not say that." Pay
particular attention to the examiner's use of adjectives, rejecting those you would not use. Watch for legal b u u words, such as duty, breach, mistake, obligation, etc.

8.

Ask vourself whether the examiner is settinq vou up. If you sense that he is trying to pin you

down, :hink about whether you need to qualify your answer. Also, reject the examiner's efforts to overstate your
experience or qualifications; he may be doing that so he can show that you don't measure up to that image.
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9.

Pause and think before answerinq every auestion. Following this rule may seem unnecessary

when a sirnple question has been asked, but there are good reasons for following it anyway. First, it helps you to
make analyzing the question and your proposed answer into a

habit;the more this becomes second nature, the

better off you are. Second, it permits you, rather than the examiner, to dictate the tempo of the deposition; this
will be in~portantwhen you get tired or feel under pressure. Third, it gives your attorney an opportunity to
formulate objections to the question. Do not be embarrassed about taking your time in answering. The written
transcript will not reflect how long you take to answer. If the examining attorney comments on the record that you
are taking a long time, say that you want to be sure that your answer is accurate and complete. Do not otherwise
trv to explain why you are takinq time to answer.

10.

If you are being examined as a director of a corporation and you are asked whether the directors

considered a particular matter, think very carefully. Probably, in one way or another, one or more directors
consider~?deverything that might have affected the corporation. What they did about it, if anything, may be
another matter.

Ill. Obiections By Your Attorney

11.

Ycrur attorney may object to a question asked of you. If he does, stop talkinq and listen to the

obiectio~ivery carefully. You may learn something about the question and how it could be handled from the
objectioi. The more usual grounds for an objection include the following:

a.
b.
c.
d.
e.
f.
9

the question is not sufficiently specific;
the question is not relevant to the case;
the quest~oncalls for a legal conclusion;
the question calls for priv~legedinformation;
the question calls for information which, even if not privileged, is confidential and
not relevant to the case;
the question assumes facts that have not yet been established; that is, the proper
foundation has not been laid;
the question calls for more than one answer.

Your attorney may object simply for the record and then tell you to go ahead and answer the question; or
he may object and instruct you not to answer. Follow his instruction. Do not be intimidated by the examining
attorney. If he demands that you answer when your attorney instructs you not to respond, ignore him
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IV. Respondina to the Question

-Do not beqin speaklnq until you have mentallv formulated an honest, short, direct answer.

I;!.

Thinking the ariswer through to the very end allows you to correct errors before you speak.

Answer the question put to vou -- nothinq more, nothing less. The examiner is entitled to an

13.

answer to the question he asks, but only to that question. Answer the question asked -- not what you suspect the
examiner is trying to get at.

Answer the question accurately but as briefly as possible. Do not make a speech. Do not try to

14.

explain vihy you did or said something. Do not try to appear friendly and helpful. This is not a social occasion,
and it is l o t a game. The examiner's interests are the exact opposite of yours; don't trust him for one second.

Do not volunteer information. You are not there to educate the examiner. At times you will feel a

15.
strong urge

b2

add to your answer the additional facts that explain it or put it in a context that helps your cause.

Resist tnat impulse. Let the examiner remain in the dark. There will be an opportunity later to present that
additional information in the manner that helps your case the most.

16.

Do not explain the thouqht process bv which you reached the answer to a question. If your

answer depends on your recollection of other facts not called for by the question, do not refer to these other facts
or explain how y'3u answered the question. For example, if you are asked when a conversation with Jones
occurred, and you recall that it had to be in December because you met Smith after Jones and that was in
Januarj, do not explain t h ~ sthought process to the examiner.

17.
seen 2nd

E ~ i s only
h
those facts that are within your personal knowledae -- what you personally have

hears- unless s~ecificallvasked to do otherwise.

There is a difference between what you know to be

the ca'se (personal knowledge), what you are told is the case (information), and what you merely believe to be the
case tiasec on other experiences, intuition, etc. (belief). If you don't know the answer, say so. The examiner may
prope~.lyinquire as to your information or belief, but don't provide either unless you are specifically asked. Even
then, 3e reluctar~tto express opinions in areas outside your field of expertise.

18.

If the examiner apDears confused about your business and its technical aspects, do not trv to

educate
-- him You are not conduct~nga semlnat.
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1 .

Ifou

are finished with an answer and the answer is complete and truthful, remain quiet and do

not expard upon it. DO not add to your answer because the examiner looks at you expectantly. If the examiner
asks you if that is .all you recollect, say "yes" if that is the case. When there is a silence

-- and this is very

important -- do not fill the silence. Answer :he questions; then be quiet. Do not be embarrassed by the silence.
Do not try to expand on your answer. Sit there for 40 minutes of silence if that's what it takes. Wait for the next
question.

;!0.

Speak distinctly and slowly so that the reporter can transcribe your testimony accurately. Talk in

full, comslete sentences.

21.

Dc) not try to memorize your testimony.

22.

Be as specific or as vaque as your memory allows. Do not be put in a position contrary to your

true recolleclion. If you are asked when something occurred and you remember that it occurred on January 15,
state "on January 15." If you cannot recall the exact date, state the approximate date, if you know. If not, say "I
don't remember

23.

"

D ~ o quess.
t
If the answer to the question is something you don't know or can't recall, say so.

Deposrtion witnesses often fall into the trap of feeling that they "should" know the answer to the question and then
concezl their lack of knowledge by guessing. That is disastrous in a deposition. Guessing is different from
estimating; you may answer a question by givrng an estimate if you have enough information to do so confidently.

24.

New insiqhts. If you are hit with a flash of insight or recollection while testifying and you have not

discussed it previously with your attorney, hold this to yourself, if possible, until you have had an opportunity to go
over it with him.

V. Characterization

25.

Never characterize your own testimony. "In all candor," "honestly," "I'm doing the best I can," are

2Ei.

Avoid absolutes and superlatives. "I never" or "I always" have a way of coming back to haunt

out.

you.
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27.

mtestifyinq about conversations, make it clear whether vou are paraphrasing or quotinq directly.

28.

In answerinq questions reauirinq you to describe a complicated series of events or extensive

conversations, summarize if possible. The examiner, if he is doing his job properly, will ask for all the details. It is
always possible, however, that he will accept your summary.

29.

&j

not testify as to what other ~ e o p l eknow unless vou are asked specificallv for such a

statemeit and you know first hand what they know.

30.

Qc not testifv as to your state of mind unless you are s~ecificallvasked. In other words, if the

question is: "Did you read that document?" the answer is: "Yes," not "Yes and 1 believed every word of it."

VI. Demeanor

31.

Never express anaer or arque with the examiner. If a deposition is to become unpleasant, that is

what your attorney gets paid for. Do not argue with the examiner. Do not let him make you angry. Do not try to
make him angry. Do not get involved in arguments among attorneys. If your attorney appears to be angry, that is
not a signal for you to allow yourself to be angry.

32.

izonversely, do not be bequiled by the examiner. Be polite, but not friendly.

33.

:There is no such thinq as "off the record."

Don't discuss the case with the examiner, his

assist3nts, or the reporter during breaks or lunch. If you have any conversation with anybody in the deposition
room, be prepared for questions on that conversation.

34.

&oid

any attempt at levity. You will be hauled over the coals for not taking your solemn oath

seriously if you make jokes.

35.

Avo~deven the mildest obscentty and avoid any references which could be considered deroqatory

to anv race, sex, ethnic oriqin, or reliqion.

36.

Interruptions. If you are interrupted, let the examiner finish his interruption and then firmly but

courteously state that you were interrupted and that you had not finished your prior answer to the previous
question. The examiner should then wcthdraw the previous question or permit you to complete your answer.
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VII. Documents

37.

Yo11 should prepare for your testimony only with your attorney or under his direction. Do not,

durinq p r m a t i o n , refer to any documents unless vour lawyer knows about these documents. This is because
any documents you refer to during preparation for your testimony may be obtainable by the examiner.

8 .

Under no circumstances

-- absolutely

no circumstances

-- are vou to brinq any papers into the

examina'.ion room. Your attorney will bring any papers that need to be brought into the examination room. There
is nothing worse than a witness, in the middle of an examination, to pull a piece of paper out of his pocket and
say, "Oh, in order to be sure that I had all this right. I made myself some notes."

39.

If you are asked about a document, read it before testifying. Numerous documents are marked

as exhit its at a deposition. Do not make any comments whatsoever about the document, except in answer to a
specific question about the document.

40.

Ask to see the documents. If the examiner is using a document to question you but does not

show it :o you, or if information is in a document that is an exhibit, do not answer unless you see the document.

41

Do not tip off the examiner to the existence of documents he does not know about. If you cannot

-

answer a question without looking at a document that is not marked as an exhibit, you may simply answer the
question by stating you do not recall. If you can answer the question, do so. After a witness states he does not
recall a fact whrc~hthe examiner believes he should have knowledge of, the examiner may ask if there is a
docurnc:nt that can refresh his recollection. Obviously, if the examiner specifically inquires about such documents,
t
them.
you m ~ l sidentify

42.

klentifying documents.

If you are asked to identify a document, examine it carefully to see

whether or not it is identical in every respect with a document you can recall. If you are satisfied that it is identical,
say so But if it merely looks like a document you can recall, so state.

43.

110 not agree to supplv anv information or documents re~uestedbv the examiner. Such requests

should be made to your attorney, who will either answer the request or will take it under advisement.
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VIII. Mistakes

4L..

k r y deposition witness makes mistakes. Do not become upset if you find you have made one.

If you realize that you have made a mistake during the deposition, correct it as soon as possible. Mistakes
realized a'yer a deposition may be corrected at the time you sign the transcript.

4

Ifou

are cauqht in an inconsistency, do not collapse. What will happen next will depend upon

what questions are asked of you. State, if asked, what your present recollection is. Do not state the reason for
the incon:;istency unless you are asked. Discuss the inconsistency with your attorney at the next recess. Your
lawyer may decide to wait until trial to rehabilitate your testimony.

413.

!&not

expect to testify without the other side scorinq ~ o i n t s . If the other side appears to you to

be asking questions that call for answers that do not help your case, accept the fact that every law suit has two
sides anc sit back and take your punishment. Avoid the temptation to guess, expand on your answer when the
expansion is not called for, or even worse, equivocate.

47.

Use all recesses to confer with your attorney in private.

48.

I f t anv time you want or need a break, tell your attorney.

49.

No matter how well the deposition appears to be qoinq, keep your quard up.

Deposition

witnesses make a ldisproportionate number of errors toward the end of the deposition and toward the end of the
day, usuially because they get tired or careless. Most examiners are aware of this tendency, and often save their
most diff cult and dangerous questions until they think the witness has been softened up. Your testimony cannot
be reganled as a sllccess until the deposition has concluded.

GUIDELINES FOR DEPOSITIONS

1.

ANSWER THE QUESTION ASKED; DON'T VOLUNTEER - Listen to the question - pause formulate your response to the question -your response should not exceed the scope of the
question, nor should you answer the question you think should have been asked. For example, if
you're asked how long you've been employed, simply respond, "X years." Don't give the time
period and then describe all the positions you've held. THAT'S VOLUNTEERING!

2.

I E L L ONLY WHAT YOU KNOW - Tell only what you know from first-hand experience, i.e.,
because you saw it, you said it, you did it, you heard it first-hand. Do not repeat what you have
heard, what you concluded was probably true, or anything except first-hand knowledge. This
leads to the next guideline:

3.

DON'T SPECLILATE - If you hear yourself saying

4.

-DON'T RELAX - Listen to the question carefully and understand all of its components. Make sure

"I guess" or "I could speculate" - STOP! If you
don't know or can't recall the answer to a question, simply say "I don't know," "I don't recall," or "I
don't remember "

you understand each term the questioner used before you respond. If you don't understand,
simply say so; for example, "What do you mean by 'region'?"

5.

DON'T ANSWER COMPOUND OR HYPOTHETICAL QUESTIONS - Compound questions are
cluestions that contain two or more questions, and the answer to part two may depend on part
one.

6.

MAKE THE QUESTIONER BE SPECIFIC - Don't respond to general questions that are not
specific or that you do not understand.

WAIT FOR THE QUESTION TO BE FINISHED BEFORE YOU RESPOND - Most people respond
7.
too quickly because they think they know what's being asked. Wait for the questioner to finish - pause then formulate your response. Pausing allows your attorney to object if there is a need to do so.
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